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Crockett,

Dear Sir:-

We acknowledge receipt of your letter requesting an
opinion upon the above titled subject matter, such letter

Re: Whether or not the
Texas proviso to Art.

7298, Rev. Stat.,
Vernon's Codifica~
tion, is a statute

of limitation which

must be pleaded by
the taxpayer.

being as follows:

Artic
Codificati

"Relative to Article 7298 of Varnont's
Revised Civil Statutes of Texas:

*I know in all ¢ivil cases where the
statute of limitation is used as a defense
that it is necessary to plead it in order to
avail oneself of the benefits of it. Ques~
tion: Would it be necessary to plead the
ten year statute of limitation against road
and school taxes under Article 7298 in order
t0o get the benefit of the plea of limitation
where in the provision of =zaid article it is
provided 'that no suit shall be brought'?

I am wondering if the word shall used there-
in is mandatory or merely directory.®

le 7268 of the Revised Civil Statutes, Vernon's

on, is as follows:

tLimitation not available, That neo
delinquent taxpayer shall have the right to
plead in any Court or in any manner rely up-
on any Statute of Limitation by way of de-
fense against the payment of taxes due from
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him or her te the State, or any county,
¢ity, Navigation District, Drainage Dis-
trict, Hoad District, Levee District,
town, Reclamation District, Irrigation
District, Improvement District, School
Distriet and all other Districts: pro-
vided, that no suit shall be brought for
the collection of delingueat taxes of a
Schoel District or Road District unless
instituted within ten years frem the
time the same shall become delingquent.”

The Court of Civil Appeals for the 7th Supreme Ju-
diecial District in Cook vs. City of Booker, 167 $.W. (2d)
232, held the proviso contained in Article 7298 of the
Statutes to be a statute of limitations to be spesifical-
ly pleaded in defense, saying: "Ihe Court erred ip sus-
taining the special exception of the scheel distriet to
Appellant's plea of limitation, and germitting it to re-
cover a judgment for the item of $322.75, a part of which
the record shows on its face was barred dy the 10 ysars
statute of limitation.® * % su,

In Opinion Ne. O«i435, thig Department, after quet- |
ing Article 7298, held: '

"We think the proviso of the above~
quoted statute is, strictly and properly
construed, a limitation statute, snd the
rules and decisions goveraing and appli-
cable to general statutes of limitation
would apply here. Under such, it must be
said that these delinquent school and road
district taxes are net remitted; released
or discharged by the statute cited and
quoted above but same only goes to the re~

- medy and furnishes the taxpayer a defense
to an action brought for such taxes after
the limitation period. The school and
road district taxes in the instant case
are 3till due and owing to the reapective
taxing authorities involved, despite the
asgertion of the taxpayer that he will in-
voke the applicable statute of limitation
as to a portion of them. Tt is only the
remedy for their collection which may be
affected by this limitation statute. Limi-
tation is a defense which must be specisglly
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urged, is personal to the debtor, and may be
waived by him."

The same holding was made in Opinion Ne, 0-509% which
tginion in turn, cited Opinion ¥No. 0-3315, as hﬂl&inz
at the statute is one of limitation,

Furthermore, Rule 94 of the Rules of Prastice and
Procedure in Civil Actions is in part as follows:

*In pleading to a preceding plead-
ing, a party shall set forth affirmative-
ly *&* gtatute of limitations,¥s* god any
other matter eonstitu&ing an aveidance or
affirmative defense »%%,

We adhere to the opinions, follow the dacision snd
rule above quoted, and answer your gquestion to the effect
that the proviso ¢ontained in Article 7298 is a statute
of limitations which must be pleaded by the taxpayer de-
fendant in order to avail himself of the defense.

SUMMARY

The proviso appended to Article 7298 of the Reviaed
Civil Statutes is a statute of limitations necessary to
be pleaded affirmatively by the defendant taxpayer in
grder to avail himself of such defanse of ten {10} years
limitation.

| Yours very trqug
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